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§217.51

§217.51 General procedures.

When the Department of Energy
plans to execute its allocations author-
ity to address a supply problem within
its resource jurisdiction, the Depart-
ment shall develop a plan that includes
the following information:

(a) A copy of the written determina-
tion made, in accordance with section
202 of E.O. 12919, that the program or
programs that would be supported by
the allocation action are necessary or
appropriate to promote the national
defense;

(b) A detailed description of the situ-
ation to include any unusual events or
circumstances that have created the
requirement for an allocation action;

(c) A statement of the specific objec-
tive(s) of the allocation action;

(d) A list of the materials, services,
or facilities to be allocated;

(e) A list of the sources of the mate-
rials, services, or facilities that will be
subject to the allocation action;

(f) A detailed description of the pro-
visions that will be included in the al-
location orders, including the type(s) of
allocation orders, the percentages or
quantity of capacity or output to be al-
located for each purpose, and the dura-
tion of the allocation action (i.e., an-
ticipated start and end dates);

(g) An evaluation of the impact of
the proposed allocation action on the
civilian market; and

(h) Proposed actions, if any, to miti-
gate disruptions to civilian market op-
erations.

§217.52 Controlling the general dis-
tribution of a material in the civil-
ian market.

No allocation action by the Depart-
ment of Energy may be used to control
the general distribution of a material
in the civilian market, unless the Sec-
retary of the Department of Energy
has:

(a) Made a written finding that:

(1) Such material is a scarce and crit-
ical material essential to the national
defense, and

(2) The requirements of the national
defense for such material cannot other-
wise be met without creating a signifi-
cant dislocation of the normal distribu-
tion of such material in the civilian
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market to such a degree as to create
appreciable hardship;

(b) Submitted the finding for the
President’s approval through the As-
sistant to the President for National
Security Affairs; and

(c) The President has approved the
finding.

§217.53 Types of allocation orders.

There are three types of allocation
orders available for communicating al-
location actions. These are:

(a) Set-aside: an official action that
requires a person to reserve materials,
services, or facilities capacity in an-
ticipation of the receipt of rated or-
ders;

(b) Directive: an official action that
requires a person to take or refrain
from taking certain actions in accord-
ance with its provisions. For example,
a directive can require a person to:
stop or reduce production of an item;
prohibit the use of selected materials,
services, or facilities; or divert the use
of materials, services, or facilities from
one purpose to another; and

(c) Allotment: an official action that
specifies the maximum quantity of a
material, service, or facility authorized
for a specific use.

§217.54 Elements
order.

of an allocation

Each allocation order must include:

(a) A detailed description of the re-
quired allocation action(s);

(b) Specific start and end calendar
dates for each required allocation ac-
tion;

(c) The written signature on a manu-
ally placed order, or the digital signa-
ture or name on an electronically
placed order, of the Secretary of En-
ergy. The signature or use of the name
certifies that the order is authorized
under this part and that the require-
ments of this part are being followed;

(d) A statement that reads in sub-
stance: ‘“This is an allocation order
certified for national defense use. [In-
sert the legal name of the person re-
ceiving the order] is required to com-
ply with this order, in accordance with
the provisions of the Energy Priorities
and Allocations System regulation (10
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CFR part 217), which is part of the Fed-
eral Priorities and Allocations Sys-
tem’’; and

(e) A current copy of the Energy Pri-
orities and Allocations System regula-
tion (10 CFR part 217).

§217.55 Mandatory acceptance of an
allocation order.

(a) Except as otherwise specified in
this section, a person shall accept and
comply with every allocation order re-
ceived.

(b) A person shall not discriminate
against an allocation order in any
manner such as by charging higher
prices for materials, services, or facili-
ties covered by the order or by impos-
ing terms and conditions for contracts
and orders involving allocated mate-
rials, services, or facilities that differ
from the person’s terms and conditions
for contracts and orders for the mate-
rials, services, or facilities prior to re-
ceiving the allocation order.

(c) If a person is unable to comply
fully with the required action(s) speci-
fied in an allocation order, the person
must notify the Department of Energy
immediately, explain the extent to
which compliance is possible, and give
the reasons why full compliance is not
possible. If notification is given ver-
bally, written or electronic confirma-
tion must be provided within five (b)
working days. Such notification does
not release the person from complying
with the order to the fullest extent
possible, until the person is notified by
the Department of Energy that the
order has been changed or cancelled.

§217.56 Changes or cancellations of an
allocation order.

An allocation order may be changed
or canceled by an official action of the
Department of Energy.

Subpart F—Official Actions

§217.60 General provisions.

(a) The Department of Energy may
take specific official actions to imple-
ment the provisions of this part.

(b) These official actions include Rat-
ing Authorizations, Directives, and
Memoranda of Understanding.
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§217.61 Rating Authorizations.

(a) A Rating Authorization is an offi-
cial action granting specific priority
rating authority that:

(1) Permits a person to place a pri-
ority rating on an order for an item or
service not normally ratable under this
part; or

(2) Authorizes a person to modify a
priority rating on a specific order or
series of contracts or orders.

(b) To request priority rating author-
ity, see §217.41.

§217.62 Directives.

(a) A Directive is an official action
that requires a person to take or re-
frain from taking certain actions in ac-
cordance with its provisions.

(b) A person must comply with each
Directive issued. However, a person
may not use or extend a Directive to
obtain any items from a supplier, un-
less expressly authorized to do so in
the Directive.

(c) A Priorities Directive takes prec-
edence over all DX-rated orders, DO-
rated orders, and unrated orders pre-
viously or subsequently received, un-
less a contrary instruction appears in
the Directive.

(d) An Allocations Directive takes
precedence over all Priorities Direc-
tives, DX-rated orders, DO-rated or-
ders, and unrated orders previously or
subsequently received, unless a con-
trary instruction appears in the Direc-
tive.

§217.63 Letters and Memoranda of Un-
derstanding.

(a) A Letter or Memorandum of Un-
derstanding is an official action that
may be issued in resolving special pri-
orities assistance cases to reflect an
agreement reached by all parties (the
Department of Energy, the Department
of Commerce (if applicable), a Delegate
Agency (if applicable), the supplier,
and the customer).

(b) A Letter or Memorandum of Un-
derstanding is not used to alter sched-
uling between rated orders, to author-
ize the use of priority ratings, to im-
pose restrictions under this part. Rath-
er, Letters or Memoranda of Under-
standing are used to confirm produc-
tion or shipping schedules that do not
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